
Emeritus Professor 
Datuk Dr Hj Shad Saleem Faruqi

Emeritus Professor Datuk Dr Hj Shad Saleem 
Faruqi is a member of the Institutional 
Reforms Committee; Holder of the Tunku 
Abdul Rahman Chair at the Faculty of Law, 
University of Malaya; and a Fellow of the 
Academy of Sciences Malaysia.

Prior to his assignment at the University of 
Malaya, he was an Emeritus Professor of 
Law at Universiti Teknologi MARA (“UiTM”) 
where he served in various capacities: Head 
of the Diploma in Law programme (1979–
1984), Assistant Rector (1996–1999), 
Assistant Vice-Chancellor (1999–2001), and 
Legal Advisor (1996–2006, 2010–2016). 
UiTM honoured him with an Emeritus 
Professorship in 2003. From 1984 to 
1987, he was an Associate Professor at the 
International Islamic University Malaysia
(on secondment from UiTM).

He is the author of 10 books, including 
Document of Destiny: The Constitution of 
the Federation of Malaysia; Reflections on Life 
and the Law; and Media Law & Regulations in 
Malaysia. In four decades in the law, he has 
authored more than 500 articles in journals, 
periodicals and newspapers. He has done 
many national and international consultancies 
including the drafting of the Constitution of 
the Republic of Maldives in 1992.

5th Raja Aziz Addruse Memorial Lecture | 30th Anniversary of 
the 1988 Judicial Crisis: Lessons about the Importance of Judicial 
Independence and Impartiality

It has been 30 years since the series of events that will eternally be 
recognised as being the blemish on the legal history of the country. The 
1988 Judicial Crisis saw, as its genesis, the unjustified suspension and 
dismissal of Tun Salleh Abas as Lord President, due to representations he 
made to the King that expressed concerns over the attacks against the 
judiciary by the Prime Minister. Many perceive the crisis to have been the 
starting point in the decline in judicial independence in the nation. The 
question is often asked:  Has the Malaysian judiciary ever recovered from 
the events of 1988?

There was no better forum for that question to be answered than in the 
now-iconic lecture series held in honour of the very person who led the 
legal team that challenged the action taken against Tun Salleh Abas: Raja 
Aziz Addruse himself. There was also no better speaker to examine the 
issue than the doyen of Malaysian constitutional law, Emeritus Professor 
Datuk Dr Hj Shad Saleem Faruqi.

Professor Shad began his lecture by underscoring the centrality of the 
judiciary in the Malaysian constitutional framework. He noted that the 
judiciary discharged an indispensable role in preserving the rule of law 
and constitutionalism nationally. It was remarked that the importance of 
an independent judiciary was rooted in the primary function of the courts 
as an essential check and balance against the conduct of, amongst others, 
the other branches of state.

The speaker then outlined the provisions in the Federal Constitution 
that served to protect the independence of the judiciary. This occasioned 
reference to, amongst others, the constitutional provisions on the 
terms of service of judges (Article 125(7)), the transfer of judges on the 
advice of the Chief Justice (Article 122C), and the rules that insulate 
judges from political interference (such as Article 127, which prohibits 
parliamentary debate on the conduct of judges save for in limited 
circumstances). Particular mention was made of Article 125, which 
provides for the tenure of superior court judges and states that such 
judges cannot be dismissed except on the recommendation of a tribunal 
of their peers. It was noted that this safeguard “failed tragically” in the 
1988 Judicial Crisis, in view of the removal of Tun Salleh Abas by an 
improperly constituted tribunal.

Professor Shad proceeded to examine the unsatisfactory aspects of the 
Constitution in safeguarding judicial independence. The discussion was 
prefaced by the frank remark that “[s]ystems are only as good as the 
people who administer them”. References were made to recent episodes 

where judicial functionaries were seen to have exceeded their powers 
to influence the outcome of particular cases. The Likas by-election case 
of Haris Mohd Salleh v. Ismail Majin was cited as an example of where “a 
judge’s freedom of action can be threatened by pressures from his judicial 
superiors. It was not unknown that some Chief Justices try to influence 
their juniors to reach particular outcomes and to show regard for bigger 
considerations”. 

Reference was also made to the infamous “Lingam Gate” case where 
even lawyers appeared to abuse the system. It was in this context that 
the speaker made mention of the lamentable stories of alleged judicial 
corruption and the role of errant lawyers in the same. Professor Shad 
then refrained from enumerating a complete list of examples on the issue 
by stating that “[t]he 1988 judicial crisis gave birth to number of other 
shameful tendencies in the judiciary that are too painful to acknowledge”.     

The lecture then took a somewhat positive turn in reviewing the courts’ 
performance in the domain of judicial activism. Professor Shad likened 
judicial activism to a barometer of the level of judicial independence in 
a country. The speaker’s discussion on judicial activism focused on the 
court’s interpretation of legislative and constitutional provisions. The 
speaker accepted that the general trend favoured a literal construction 
of provisions that prescribed wide and subjective powers. Nevertheless, 
Professor Shad referred to recent cases that have demonstrated an 
activist approach adopted by the courts and the developing preference 
to accord a prismatic and creative construction of the Constitution and 
laws generally. The appellate decisions of Semenyih Jaya, Indira Gandhi, 
Mat Shuhaimi Shafei and Lee Kwan Woh were cited as venerable examples. 
This ultimately led to the speaker’s assessment that “there is enough in 
Malaysian constitutional jurisprudence to provide a renaissance in public 
law” and that judges were taking steps to move the Constitution “from 
the peripheries to the centre”.

Professor Shad concluded with the candid remark that “[t]he judicial 
winter that descended in 1988 has not yet fully thawed”, but recent 
circumstances have shown more judicial activism in the present day 
than in the Tun Salleh Abas era. The growth in judicial activism perhaps 
provided the basis for the parting words of the lecture, which appeared 
to attribute any advancements in judicial independence to the individual 
judge, by observing that “despite some flaws in the laws, judges are as 
free to walk the path of justice as their conviction beckons them to. Many 
do. Ultimately the issue is one of character, courage and integrity”. 

The full paper by Emeritus Professor Datuk Dr Hj Shad Saleem Faruqi is 
available here on the Malaysian Bar website: goo.gl/UTXeyu
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Memorial Lecture Series

In 2011, Bar Council Malaysia instituted 
the Raja Aziz Addruse Memorial Lecture 
series in memory of Raja Aziz Addruse, the 
Malaysian Bar’s President thrice over.

The inaugural Raja Aziz Addruse Memorial 
Lecture, organised in collaboration with The 
Honourable Society of Lincoln’s Inn Alumni 
Association of Malaysia, was held at the Bar 
Council’s Raja Aziz Addruse Auditorium on 
29 Oct 2011. Chief Justice of India (Retired) 
J S Verma delivered the lecture, entitled 
“Humane Governance: Imperative for 
Human Rights”.

Subsequent memorial lectures feature 
as plenary sessions during the Malaysian 
Bar’s biennial International Malaysia Law 
Conference (“IMLC”).

• Ben Emmerson QC, United Nations 
Special Rapporteur on Human Rights and 
Counter-Terrorism: “Counter-Terrorism, 
Human Rights and the Rule of Law — The 
UN Perspective” (27 Sept 2012);

• Yang Amat Mulia Tunku Zain Al-‘Abidin 
ibni Tuanku Muhriz, founding President 
of the Institute for Democracy and 
Economic Affairs (“IDEAS”): “Inspirations 
from Raja Aziz Addruse: Morality and the 
Rule of Law” (24 Sept 2014); and

• Zainah Anwar, Director of Musawah: “In 
Search of Common Ground: Reconciling 
Religion and Human Rights” (21 Sept 
2016).

The fifth lecture of the series was presented 
by Emeritus Professor Datuk Dr Hj Shad 
Saleem Faruqi on 15 Aug 2018.

Our Judicial Winter 
is Thawing, But is 
Spring Assured?
by Gregory Das, Member of the Bar



Living up to the title of the session, the five panellists were 
indeed subjected to “hard talk” led by the unrelenting 
moderator Dato’ Dr Professor Gurdial Singh Nijar, President 
of the National Human Rights Society (“HAKAM”). The 
panellists, consisting of members of well-known NGOs 
in Malaysia, faced off with tough questions from both the 
moderator and the floor. 

Kicking off the session, Dato’ Gurdial questioned the panellists 
on the source of their funding, drawing attention to public and 
governmental allegations that NGOs are frequently controlled 
by the agenda of their funders, especially foreign funders. In 
answering this allegation, the panel took pains to explain the 
benevolent purposes for which their NGOs exist. It was argued 
that for the most part, NGOs are funded by members of the 
public who believe in their causes. One panellist admitted to 
having received overseas funding but denied that they were 
controlled by the funders. Shahrul Aman Mohamad Saari, 
Acting Chairperson of BERSIH 2.0, said his organisation 
received a “miniscule” amount of funding from George Soros 
(international investor and philanthropist) that was used for 
democracy-related training in Malaysia. Other panel members 
cited non-monetary contributions such as pro bono legal 
services by the legal community. 

Dato’ Gurdial took Cynthia Gabriel, Director for the Center to 
Combat Corruption & Cronyism (“C4”), to task for appearing to 
have had a cordial and close relationship with the leadership of 
the Malaysian Anti-Corruption Commission (“MACC”) of the 
previous administration. He pointed out that it was C4’s stated 
role to hold such agencies accountable for their duties and 
functions. Unfazed, Cynthia explained that C4’s initiatives with 
MACC did not compromise C4’s role as an NGO but instead 
contributed to the strengthening of MACC’s independence 
as a public agency, accountable to the rakyat. Furthermore, 
following the breakout of the 1MDB scandal, the MACC 
needed public and NGO support to take on the former Prime 
Minister who was embroiled in the scandal. 

The recent statement by YB Puan Hajjah Fuziah Salleh, Deputy 
Minister in the Prime Minister’s Department (Religion), that 
members of the LGBT community should use the disabled-
friendly toilets as a temporary measure before they are fully 
accepted by society, came into sharp focus when Dato’ Gurdial 
questioned Rozana Isa, Executive Director of Sisters in Islam 
(“SIS”) for the “inelegant silence” on the issue. Rozana in reply 
said the issue was an important one and that they were in 
consultation with the LGBT community before issuing a public 
statement on it. 

Touching on the issue of the right to peacefully assemble, the 
members of the panel were put on the spot when asked to 
comment whether they would now comply with the provisions 
of the Peaceful Assembly Act 2012 (eg venue and pre-event 
notification requirements) given that they had repeatedly 
refused to comply with the same during Barisan Nasional’s 
rule. Shahrul Aman stressed that BERSIH 2.0 has always been 

law-abiding regardless of who held the seat of government. 
He said his organisation had made written representations 
to the present government “without fear or favour” on issues 
concerning the right of assembly and they would continue to 
pursue the issues until a resolution was enshrined in legislation. 

Responding to Dato’ Gurdial’s question on what was being 
done by NGOs advocating for the rights of women, particularly 
with regard to holding the current administration to its 
manifesto promise of increasing women representation in 
the Government to 30%, Executive Director of the Women’s 
Aid Organisation (“WAO”) Sumitra Visvanathan, said her 
organisation and the Joint Action Group for Gender Equality 
(“JAG”) had issued public statements. She admitted that at 
this stage the result was limited to a heightened level of public 
awareness on the issue of gender equality in the country. 
Sumitra also fielded a question from a legal practitioner as 
to why women rights-based NGOs condemned lawyers who 
represented husbands who resorted to section 489 of the 
Penal Code to bring a criminal action against another man for 
enticing a married woman. Carefully side-stepping the crux 
of the question, Sumitra said that the ,offence was an archaic 
one that enabled men to use legal means to control the choices 
women make about their relationships. 

It is commonly accepted that NGOs rely heavily on public 
goodwill as well as the support of their constituents ie the 
class of persons they claim to represent. However, questions 
were raised as to whether all NGOs truly had the support of 
their constituents particularly in the case of Muslim women 
in Malaysia who largely did not support the controversial 
positions taken by SIS. Rozana Isa acknowledged that SIS did 
not enjoy wide support among Muslim women in Malaysia but 
said the organisation was not deterred as its focus was not the 
gaining of public support but to put forward its understanding 
of Islam vis-à-vis Muslim women in Malaysia, question unfair 
policies, and ask the difficult questions that others would rather 
not ask. In the same vein, Dr Colin Nicholas, Coordinator of the 
Center for Orang Asli Concerns (“COAC”), said his organisation 
was not concerned about numerical support but instead was 
committed to empowering and organising the community to 
confront the issues that affected them. 

The rights of children were not forgotten during the session 
as the moderator sought answers as to what proactive steps 
NGOs have taken to end child marriages in Malaysia. Sumitra 
took the opportunity to read a statement that WAO will be 
issuing soon to condemn in no certain terms, the Ministry 
of Women, Family and Community Development’s delay in 
coming out to denounce child marriages. She said WAO and 
JAG are committed to push for urgent reforms in this area and 
that this was non-negotiable. 

In conclusion, the panellists proved their mettle as formidable 
activists, handling the tough questions and, in doing so, inspired 
confidence that they are more than equipped to face the task of 
making this country a better place for all.
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Hard Talk:
Civil Society Speaks
by Joachim Xavier and Ko Chia Chea, Members of the Bar

The Forgotten 
Convention: Our 
Responsibilities 
to Persons with 
Differing Abilities
Session Host: Bar Council Malaysia

2:15 pm | 17 Aug 2018 (Friday) | Taming Sari 3

Almost a decade ago, Malaysia enacted the Persons 
with Disabilities Act 2008 (“Act”), in line with its 
obligations under the United Nations Convention 
on the Rights of Persons with Disabilities. This 
legislation mandates that persons with disabilities 
or persons of differing abilities have equal access 
to public facilities and transport, education and 
employment, recreation and cultural life, and more. 

However, many organisations that champion the 
rights of persons of differing abilities say the Act 
is ineffective, as this community continues to 
experience inequalities in many areas of life. This 
results in marginalisation of the community, inhibits 
social participation, and deprives them of their right 
to contribute to nation building. The shortcomings 
of the Act include the lack of enforcement, a 
comprehensive monitoring mechanism, and 
penalties or remedial actions against those who 
violate the Act and the rights of persons of differing 
abilities. What must, and can, the private and 
public sectors — and even individuals like you and 
me — do to walk the talk? What can be done to 
enhance inclusive public education? How can the 
legal community play an active role and make a real 
difference? 

Anne Sivanathan is an advocate for inclusion 
education, and is the creator and founder of the 
Inclusive Outdoor Classroom. 

Peter Tan is an activist for an inclusive and 
accessible society, and is a trainer with the 
Disability Equality Training (“DET”) for Facilitators. 

Francis Johen Adam is a Commissioner of 
the Human Rights Commission of Malaysia 
(“SUHAKAM”). 

Anne 
Sivanathan

Peter Tan Francis Johen 
Adam



Véronique 
Tuffal-Nerson

Andrew Khoo 
Chin Hock

Company directors have a fiduciary obligation 
to always act in the best interests of their 
company and to discharge their directors’ 
duties in compliance with the law. This session 
on “Corporate Responsibilities: The Place 
of Fiduciary Obligations” seeks to dissect 
these fiduciary duties. The session was 
moderated by Datuk Roger Tan, Member, Bar 
Council Malaysia; Chairperson, Bar Council 
Conveyancing Practice Committee; Messrs 
Roger Tan & Partners. 

The Honourable Justice Margaret Beazley 
AO, President, New South Wales Court of 
Appeal started off the session by stating 
that a fiduciary obligation can be defined as a duty of loyalty 
to the principle, and the said duty takes a more “proscriptive” 
form — that it details things that should not be done — rather 
than a “prescriptive” form — that is things that need to be done. 
The Honourable Justice Margaret introduced two main rules of 
fiduciary duties, namely the “non-conflict rule”, where a director 
should avoid any position that poses a “real and sensible risk of 
conflict”; and the “non-profit rule”, where a director should avoid 
making profit that is at the expense of the company, and against 
the best interests of the company. 

Dato’ Anantham Kasinather, Judge, Court of Appeal (Retired); 
Messrs Sree Harry & Co furthered the discussion by zooming 
into fiduciary duties as provided in the Companies Act 2016, and 
compared them to provisions in the Australian jurisdiction. Dato’ 
Anantham pointed out the several provisions that were different. 
Section 213 of the Malaysian Companies Act provides for criminal 
sanctions when a director fails to act in the best interest of the 

company whereas in Australia, criminal sanctions 
only apply when the director displays recklessness 
or dishonesty. Dato’ Anantham also addressed the 
matter of multi-directorships. He said there is no 
prohibition against multi-directorships, including 
multi-directorships in companies with competing 
businesses, however, a director must disclose the 
multi-directorships and should not vote in matters 
that presented a risk of conflict. 

Dato’ Mohammed Faiz Azmi, Executive Chairman, 
PwC Malaysia was the next to speak on the business 
judgement rule. The business judgement rule 
requires the director to act in the best interests of 
the company. However, he explained that even if 

that rule was strictly adhered to, it never stopped companies from 
failing and going into liquidation. He also said that other than the 
obligations imposed by the Companies Act 2016, a director was 
also bound by duties imposed by other legislation like the Income 
Tax Act 1967, Real Property Gains Tax Act 1976 and Employees 
Provident Fund Act 1991. 

The last to speak was Lee Shih of Messrs Skrine who dissected 
the case of Petra Perdana. According to him, one of the key 
takeaways from the decision is that the Federal Court has 
restored the conventional position that shareholders cannot 
control the powers of the directors. The second takeaway of 
the decision is the courts will be slow to interfere with business 
decisions as long as the directors acted bona fide. However, 
he concluded that there are still questions and uncertainties 
regarding fiduciary duties of company directors which will need 
to be answered by the courts.

Business and 
Human Rights
Session Host: French National Bar Council

2:15 pm | 17 Aug 2018 (Friday) | Chulan View 
(13th Floor)

Should businesses be regulated 
by human rights considerations? 
Do businesses need to 
identify risks, with the aim of 
preventing serious breaches of 
human rights and fundamental 
freedoms, and the health and 
security of persons and the 
environment? 

Is it time to ensure that such 
responsibilities are concretised, 
such as in the 2017 law on the 
duty of vigilance in France. 
The legal profession and the 
Conseil National des Barreaux 
(French National Bar Council) 
have participated actively in the 
move to place human rights at 
the forefront of business concerns. It is an area 
that offers a new scope of activity for the legal 
community, and involves complex issues for both 
clients and lawyers alike.

Véronique Tuffal-Nerson currently chairs the 
Business and Human Rights Working Group 
of the French National Bar Council, and is a 
member of the Corporate Social Responsibility 
Committee of the Council of Bars and Law 
Societies of Europe.

Andrew Khoo Chin Hock was formerly 
Co-Chairperson of the Bar Council Human 
Rights Committee. He now co-chairs the Bar 
Council’s Constitutional Committee. He also 
chairs the Bar Council Trade in Legal Services 
Committee.

Data Protection 
in the Legal 
Community
Session Host: Bundesrechtsanwaltskammer
(The German Federal Bar)

9:00 am | 17 Aug 2018 (Friday) |
Taming Sari 2

What are the personal data 
protection obligations of 
law firms? How should such 
obligations be implemented? 
Globally, there has been 
a proactive move toward 
imposing regulations. 
Failure to comply can result 
in liability — even criminal 
liability. The German Federal 
Bar Association will provide 
insights on how this is achieved 
in Europe through specific 
regulations and directives 
by the European Union. The 
discussion will include data 
protection requirements for 
lawyers and law firms in a 
digitised environment.

Klaus M Brisch is one of 
the first specialised Information Technology 
attorneys officially certified by the German 
Bar Association and is a member of the Data 
Protection Section of The German Federal Bar. 

Jeremiah Gurusamy heads the Corporate 
Commercial and Banking & Finance practice 
groups of Messrs Koh Dipendra Jeremiah Law.

Klaus M Brisch

Jeremiah 
Gurusamy

Mediation: Missed 
Opportunities Across 
the Commonwealth
Session Host: Commonwealth Law Association

2:15 pm | 17 Aug 2018 (Friday) | Taming Sari 1

There are a variety of mediation styles that may be used 
depending on the circumstances: for example, in intense 
conflict, directive forms of mediation tend to work more 
effectively. Mediation may also be a means to facilitate 
communication between conflicted parties, and while this 
is the most frequently used mediation strategy, it may not 
necessarily best serve the parties involved. In addition, there 
are sometimes requirements that mediation is compulsory 
before litigation can be commenced.

The question is whether mediation is being used as effectively 
as it can, and should, be. Can it be said that lawyers have 

generally not embraced mediation as a viable alternative to 
litigation, and have consequently allowed others to encroach 
on the traditional work of lawyers — that of disputes and 
resolution? 

Understand the role that lawyers can or should play in 
mediation, and how this can enhance, rather than detract from, 
the provision of legal services.

Brian Speers is one of the most experienced legal mediators 
in Northern Ireland. He is the Chair of the Dispute Resolution 
Service administered by The Law Society of Northern Ireland, 
and is now Treasurer of the Law Society.

Wong Lu Peen’s interest in 
mediation started when she 
attended a mediation course 
organised by the Malaysian 
Mediation Centre in 2001.
She is now a committed 
supporter of mediation as a 
means of resolving disputes. Brian Speers Wong Lu Peen

Corporate Responsibilities: 
The Place of Fiduciary Obligations
by Louis Liaw, Member of the Bar
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Arbitration as a means of alternative dispute resolution is, 
in theory, a faster, cheaper, less formal, and less combative 
mechanism and, perhaps, one that is driven more by 
resolution than penalty. The growth of this as an alternative 
to litigation suggests that there is some weight to this theory. 
However, over time, as arbitration disputes have become 
larger and more complex, they have also become unwieldy in 
terms of time and costs for arbitrating parties. 

As a consequence, it seems that the initial promise of 
arbitration as a faster and more cost-effective alternative to 
litigation, has diminished. Questions that arise include what 
the root causes are; how to effectively deal with concerns; 
and what effective strategies corporations and businesses 

entering into contracts to achieve optimal arbitration results 
can adopt to save time and money. Gain insights into key 
safeguards embedded in arbitration clauses, the use of multi-
tiered jurisdictional clauses, and techniques and tools for 
navigating international arbitration.

Toby Landau QC practises from both Essex Court 
Chambers in London and Essex Court Chambers Duxton 
(Singapore Group Practice) in Singapore. He has argued 
many ground-breaking arbitration cases in England, 
Singapore, Pakistan and the Caribbean, and has extensive 
experience sitting in commercial and investor-State disputes 
worldwide. 

Jelita Pandjaitan leads the Southeast Asia disputes practice 
of Linklaters Singapore Pte Ltd, Singapore, with a focus on 
complex, high value cross-border disputes and investigations 
for major international banks and corporations. 

Khoo Guan Huat is currently the Head of the Intellectual 
Property Dispute Resolution Division in Messrs Skrine. 
He was part of the Malaysian delegation to the Arbitration 
Working Group at the UNCITRAL. 

Sharon Chong Tze Ying is attached with Messrs Skrine’s 
Dispute Resolution Division. She will moderate this session. 

Is Litigation Reclaiming the Edge 
Arbitration Once Enjoyed?
Session Host and Sponsor: SKRINE

9:00 am | 17 Aug 2018 (Friday) | Taming Sari 3 

State 
Interference 
in Religion 
or Belief is 
Manifestly 
Unjust
by Andrew Khoo, Member of the Bar

The United Nations Special Rapporteur on Freedom of Religion 
or Belief, Dr Ahmed Shaheed, kicked off the Freedom of 
Religion and the Freedom to Manifest One’s Religion: 
Balancing the Scales of Secularism plenary session by asking 
whether it is possible to balance the right to manifest one’s 
religion on the one hand, and secularism on the other. Does a 
commitment to secularism mean a privatisation of one’s faith? 
Put in a slightly different way, he takes the view that freedom 
from religion is not the same as secularism. Choice is the 
essence of freedom of religion, so that choice must encompass 
freedom from religion.

Article 18 of the Universal Declaration of Human Rights, which 
provides for freedom of religion, is undergirded by the absence 
of coercion. Thus there should be no pressure to manifest one’s 
religion. Any pressure to manifest religion has to be considered 
from the perspective of impairment of the right to freedom of 
religion or belief — whether the threshold of coercion negatively 
affects the right to freedom of religion or belief. If it does, then 
that is contrary to international law.

Dr Shaheed also spoke about the existence of anti-conversion 
and anti-blasphemy laws. If these prevent choice, or 
prevent variations of belief, then they too are contrary to 
international law. In terms of restrictions, laws that require 
non-manifestation, or manifestation only in certain ways, have 
to be measured against the provisions of Article 18 of the 
International Covenant on Civil and Political Rights (“ICCPR”), 
which allow for restrictions to be imposed for the five specific 
reasons enunciated in Article 18(3) of the ICCPR: public safety, 
public order, public health, public morals, or fundamental rights 
and freedoms of others.

In addition, limitations have to survive three tests: (1) legality — 
having been prescribed in law or having a legal basis;
(2) necessity; and (3) proportionality — being the least 
restrictive measure possible. In addition, such limitations must 
not discriminate and must not destroy the very rights that are to 
be upheld.

Dr Shaheed shared that there is a corollary ongoing debate 
between the right to believe and whether that is an internal 

or private matter (forum interna), and the right to manifest and 
whether that is an external or public matter (forum externa). He 
admitted that it may be difficult to distinguish between the two. 
For example, a conscientious objection to war; the refusal to swear 
an oath; the wearing of a turban, headscarf or other headdress; 
the refusal to eat non-halal food — are these types of issues born 
of a private belief, or public act of manifestation? He pointed out 
that the jurisprudence on this is divided, with decisions by the 
European Court of Human Rights (“ECHR”) differing from that 
of the Human Rights Committee (“HRC”) established under the 
ICCPR. The ECHR tends towards allowing rights to be restricted, 
whereas the HRC does not. There were also attempts by the 
ECHR to decide these questions, not on the basis of freedom of 
religion or belief, but as issues of freedom of expression or the 
right to privacy, which offer greater room for restriction. This too 
is disagreed with by the HRC.

In cases where there is pressure to adopt a certain style of 
dressing, such pressure seems to justify banning it. This also 
includes the public wearing of religious symbols, as it raises 
questions about the creation of pressure on others. This goes to 
the existence of underlying secular ideals, in which case religious 
symbols challenge the public order. But this begs the question 
whether secularism should be allowed to do this, and whether 
such acts of manifestation threaten the rights or freedoms of 
others. Such cases, Dr Shaheed feels, should be addressed by 
reference to actual evidence.

In the ECHR, the principle of margin of appreciation has been 
used to allow for each country to have a degree of variance 
and flexibility. However, Dr Shaheed is of the opinion that the 
best situation is when the State is not involved in religion at 
all, and adopts a policy of cooperation and accommodation 
for all religions. He also noted that Article 20 of the ICCPR 
has been invoked, in some situations, to prevent incitement 
to hatred.
 
In the first response, Member of the Malaysian Bar Dato’ Sri 
Jahaberdeen YM Mohamed Yunoos spoke from his personal 
Quranic perspective. For him, freedom of religion or belief 
is an important issue and central to his faith as a Muslim. He 
outlined two positions in Malaysia: the first being where religion 
is a personal matter and where there is absolute freedom of 
religion; and the second, where matters of faith are delegated to 

religious individuals or institutions to interpret. In his view, faith 
is not a delegable matter. There is no concept of “clergy” in Islam 
to which interpretation of religious texts can be delegated, and 
any religious disputes would be resolved by God in the afterlife. 
He also pointed out that compulsion in religion is always 
demanded by the ignorant, the jahiliyyah.

He referred to the precepts of Islam as a big “time bomb”, in that 
whilst Islam has no clergy, yet there is a group of “clergy-like” 
persons who interpret what these precepts involve, and impose 
their interpretation on others.

Suri Kempe, Programme Manager of Musawah, said that we are 
stuck in a state of paralysis when discrimination is justified on 
religious grounds. Islam is a source of law in Malaysia, and there 
is no separation of State and religion, or religion and politics.

Amongst the areas of discrimination that she highlighted 
were what the lesbian, gay, bisexual, transgender, intersex, 
and questioning (“LGBTIQ”) community face; female genital 
mutilation; rights upon divorce; and regulations on cross-
dressing. Some of this discrimination is applied through local 
authority by-laws, and affect everyone, not just the Muslim 
community. Women have no authority to speak about Islam, 
and the laws as interpreted by men are treated as immutable. 
Organisations such as Sisters in Islam, which holds contrarian 
views, are declared deviant, and their opinions censored. She 
called for the legitimisation of voices based on lived experiences. 
After all, the concept of fiqh — Islamic jurisprudence — is a 
human, not divine, endeavour.

The last respondent was Lim Heng Seng, also a Member of 
the Malaysian Bar, who provided the audience with detailed 
information on issues of religious tensions and conflicts 
current in Malaysia. He drew attention to court decisions and 
government policies that favour Islam at the expense of other 
faith communities. He also spoke about the lack of plurality in 
the way in which Islam is practised in Malaysia at the instance 
of the Government and religious authorities. He said this does 
not bode well for freedom of religion or belief in Malaysia.

Datuk Hj Kuthubul Zaman Bukhari, past President of the 
Malaysian Bar (2003–2005) and Chairperson of the Bar 
Council Syariah Law Committee, moderated the session.
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 As Dato’ Varghese 
George, Judge, Court of 
Appeal (Retired) and one 
of the esteemed speakers 
of the session entitled 
“Written Submissions for 
Advocacy” commented, 
“written advocacy is now 
the norm in our courts and 
an integral part of the whole 
scheme of total advocacy”. 
Delegates were treated to 
a rich reservoir of useful 
and practical information 
from the panel which also 
included Robert Low of 
Messrs Ranjit, Ooi & Robert Low, who is the Chairperson of 
the Bar Council Advocacy Training Committee; Ira Biswas 
of Messrs Chooi & Company + Cheang & Ariff; and Gopal 
Sreenevasan of Messrs Sreenevasan Young. The session 
was moderated by Dato’ Dr Cyrus Das, past President of the 
Malaysian Bar (1997–1999).

“When asked the quality that he most admired in an advocate, 
Lord Diplock answered that it is brevity.” Gopal Sreenevasan 
opined that this applies equally to written advocacy. He went 
on to speak about the universal and basic principles for written 
advocacy, including tips on how best to achieve that brevity. 
Among them is courage — courage to honestly assess one’s case, 
sift through the myriad issues that arise and determine the main 
grounds on which a case turns, discarding the rest.

The title of Robert Low’s presentation for the day, “Less is more” 
became a running theme throughout the breakout session. All the 
speakers were in consensus that written submissions ought to 
be clear, concise and comprehensive. “Clarity is in the eye of the 
beholder”, stated Gopal, reminding lawyers to always keep in mind 
that their audience is the judge and the need to communicate 
their arguments as simply, clearly and quickly as possible. 

Ira Biswas similarly stated that long sentences, long 
paragraphs and long words, while beautiful and enjoyable in 
prose, were not appropriate in legal submissions and should 
be avoided. Gopal referred to this as “economy of language”, 
and added that lawyers should be mindful of being concise and  
communicate their ideas simply.

Dato’ Varghese agreed that short sentences must still carry a 
punch — something that would make a judge sit up and read it. 
Being in the best position to offer this advice having had much 
first-hand experience as a recipient of written submissions, he 
encouraged advocates to use words that would capture the 
attention of judges. Dato’ Varghese offered crucial perspectives 
from the Bench throughout his presentation on the differences 
between written submissions in the High Court versus at the 
appellate courts.

Ira also shared the common problems and mistakes in written 
advocacy and their remedies, with a list of 26 practical tips. 
These ranged from making sure that all live issues of a case 
were addressed in the written submissions, to setting out 
the strongest points and arguments first, and ensuring the 
arguments made in an appeal related to the grounds of appeal.
Building on the idea of brevity, Robert offered advice on two 

ways that advocates could make their written work more 
effective and persuasive. The first is a concise and well-
executed opening paragraph, because as Aristotle said, “Well 
begun is half done.” Robert challenged lawyers to strive for 
the gold standard of using no more than 55 words to capture 
the essence of their claim. Gopal similarly advised that the 
first two to three paragraphs in a written submission should 
serve as a roadmap to the judge of where their argument is 
going to go.

Robert also extolled the benefits of using visual aids such as 
linear timelines or mind maps to condense lengthy and complex 
narratives, as they could be a very powerful tool to provide the 
judge with a bird’s eye view of the issues. As the popular idiom 
goes, a picture is worth a thousand words.

FinTech:
Catching the 
Wave
by Daniel Bong, Member of the Bar

In recent years, there has been an exponential growth of the 
FinTech industry with a resulting expansion of companies 
providing related services, particularly e-wallet services. The 
major challenge faced by many of these start-ups is not capital 
insufficiency, but rather reaching out to Malaysian consumers. 

Lum Kar Hoe from PwC Malaysia confirmed that there has 
been a growth of partnerships in 2018 between established 
financial institutions with FinTech companies. He highlighted 

examples like the cooperation between OCBC Bank and 
Fundastic, a P2P lending platform. This arrangement involved 
OCBC Bank referring SME businesses that did not meet the 
bank’s risk appetite, to the P2P lending platform. UOB also 
entered into a similar arrangement with Funding Societies. 
Examples of e-payment services included Maybank’s recent 
partnership with Grab, and CIMB Bank’s and Touch ‘n Go’s 
partnership with Ant Financial.

These partnerships are evidence of how FinTech now 
encroaches beyond tech start-ups to well-established 
corporations creating both competition and synergy. Growth 
and development of the FinTech industry in areas such as 
insurance and payment services are handled by Bank Negara 
Malaysia. To further stimulate growth in this area, Bank 
Negara Malaysia has adopted a ‘sandbox’ approach where a 
safe regulatory environment is being created for businesses 
to experiment with new FinTech products and services. 

The Securities Commission is responsible for the growth and 
regulation of FinTech industry in the securities and equities 
market. Azrina Azmel, Assistant General Manager for 

Innovation, Digital and Strategy 
for the Securities Commission, 
talked about some of the 
initiatives launched by the 
Securities Commission. These 
include equity crowdfunding 
(“ECF”) platform which serves 
as an alternative avenue for 
SMEs to source investment. 
The platform operates as a 
private equity market which 
is regulated by terms and 
conditions imposed by the 
Securities Commission. 
Azrina observed that unlike 
a traditional stock exchange 
where value is based on share 
prices, investors in the ECF 
had a stronger connection and 

commitment to the business of the SMEs in which they had 
invested and are more willing to keep their capital investment 
locked in for a longer period.

Looking for inspiration and adopting lessons from Silicon 
Valley, Jenna Beh from the FinTech Division of Malaysia 
Digital Economy Corporation (“MDEC”) spoke of the steep 
learning curve and the groundwork necessary to build up 
a strong ecosystem of stakeholders where FinTech could 
flourish. Her aspiration was to create a self-sustaining 
ecosystem which would ultimately render her job 
unnecessary. 

Patricia Chung, one of the delegates, pointed out that there 
needs to be more protection for intellectual property which 
included patents for software. She added that as the law 
currently stands, software is only protected through copyright 
laws, which are insufficient. This and other issues will need to 
be addressed and soon, if Malaysia’s FinTech players are going 
to be able to compete regionally and globally. 

Less is More: Advocacy and
the Art of Brevity      by Stella Chai, Bar Council Secretariat

UP NEXT
Advocacy Training: Regional Cooperation to 
Develop and Train Advocates
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For further information please visit our 
booth at IMLC 2018 or visit www.collaw.com 
or email us at colasia@collaw.edu.au

Enhance your career.
Professional development programmes that do more for your career.

Enhance  
your career.
No time for a Master of Laws?
How about professional 
development based on  
LLM content?

MODULE ADVOCACY (MALAYSIA) MODULES

Module 1 Introduction to general principles of good 
advocacy in Malaysia

Module 2 Ethical rules relating to advocacy practice - 
advanced issues

Module 3 Submissions advocacy - advanced issues in 
interlocutory applications

Module 4 Submissions advocacy - advanced issues in 
opening and closing speeches at trial

Module 5 Trial advocacy - advanced issues in examination-
in-chief and witness statements 

Module 6 Trial advocacy - advanced issues in cross-
examination and re-examination

Module 7 Advanced advocacy witness handling - expert 
witnesses

Module 8 Appellate advocacy in Malaysia

Module 9 Written advocacy in Malaysia

IMLC 2018 Delegates can meet the College of Law 
delegates at our booth: 
(L-R) Neville Carter AM, CEO and Principal, The College 
of Law; Peter Tritt, Director Asia-Pacific, The College 
of Law; James Jung, Programme Director Asia-
Pacific, The College of Law; and Raphael Tay, Director 
ASEAN+6 Programme, The College of Law

The College of Law began training Australian lawyers in 1974 
and since then has provided pre-admission practical legal 
training (PLT) to over 80,000 Australian and New Zealand 
law graduates. Today, the College trains more than 60% of 
Australian and New Zealand law graduates.

The College pioneered online learning in Australia in 2002 
and now delivers its practice-focussed programmes 
through Canvas - the world’s leading cloud-based learning 
management platform. Today, over 7000 students a year use 
Canvas to work through practical tasks and activities using 
the tools of modern information technology.   

The College introduced its innovative Master of Laws (Applied 
Law) in 2008, to provide Australian lawyers with practice area 
specialisation, using the same practical, learning-by-doing 
approach of its pre-admission PLT programmes. Today, the 
College has Australia’s second largest LLM programme in 
terms of student enrolments.

From October 2018, the College will begin offering 
professional development courses based on the course 
content of two jurisdictional streams - ASEAN+6 Cross-Border 
Practice and Malaysian Legal Practice. Look out for circulars 
from Bar Council Malaysia on this!

The LLM subject Advocacy (Malaysia) [left] provides 
an example of modules that will become professional 
development courses.


